






































































































































































































































Hei nOnline -- 17 Envtl. L. 940 1986-1987



1987} COLUMBIA RIVER GORGE 941

within SMAs,**® as well as mineral exploration, development, and
production with two limited exceptions.®®*

All residential development within the Scenic Area (exclud-
ing the designated Urban Areas)—even that development on
SMA parcels larger than 40 acres—is prohibited if it would “ad-
versely affect” the scenic, cultural, recreational, and natural re-
sources of the Area.’®

The definition of “adversely affect” is a compromise struck
between S. 2055’s “substantially impair” and H.R. 4221’s “ad-
versely impair” standard. “Adversely affect” is defined in the Act
as:

a reasonable likelihood of more than moderate adverse conse-
quences for the scenic, cultural, recreation or natural resources of
the Scenic Area, the determination of which is based on—

(1) the context of a proposed action;

(2) the intensity of a proposed action, including the magnitude
and duration of an impact and the likelihood of its occurrence;

(3) the relationship between a proposed action and other simi-
lar actions which are individually insignificant but which may have
cumulatively significant impacts; and

(4) proven mitigation measures which the proponent of an ac-
tion will implement as part of the proposal to reduce otherwise sig-
nificant affects to an insignificant level . . . .38

This definition was partially borrowed from the Council on Envi-
ronmental Qualities’ regulations,®” with one significant exception.
That exception is the additional criterion that the determination
of whether a project would adversely affect the Area’s values take
into account “proven mitigation measures” implemented by the
proponent.8®

383. Id. §§ 544(j)(2), d(d)(5) (West Supp. 1987).

384. Id. § 544(jH(3) (West Supp. 1987). The two limited exceptions are: (1)
projects “which can be conducted without disturbing the surface of any land”
within an SMA, and (2} projects that are for the extraction of “sand, gravel and
crushed rock used for the reconstruction of roads” within the SMAs that are
“used for the production of forest products.” Id.

385. Id. § 544d(d)(8) (West Supp. 1987).

386. Id. §§ 544(a)(1)-(4) (West Supp. 1987).

387. 40 C.F.R. § 1508.27 (1986).

388. 16 U.S.C.A. § 544(a)(4) (West Supp. 1987).
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942 ENVIRONMENTAL LAW [Vol. 17:863

In addition to residential development, the Gorge Act con-
tains strong standards for industrial and commercial develop-
ment, and for the exploration, development, and production of
mineral resources. For example, the Act prohibits industrial de-
velopment within the Scenic Area except for within designated
Urban Areas.®®®

Commercial development, except for facilities included
within the recreation assessment,®® is prohibited within the
SMAs. The Act permits commercial development within the
GMAs only if the activity does not adversely affect the Area’s
scenic, cultural, recreational, or natural resources.*®

Other restrictions apply to the mining and forestry indus-
tries. The Act bans the exploration, development, and production
of mineral resources (typically surface mining for gravel, although
placer mining for gold®*? also has been proposed) within the
SMAs with two limited exceptions, and within the GMAs unless
the mining could occur without adversely affecting the Area’s val-
ues.®®® Similarly, the Act restricts timber management, utilization,
and harvesting (including the construction of logging roads)
within the SMAs. These activities on federal lands are subject to
the Forest Service’s visual resource management guidelines.®®*
Timber related activities on private lands within the SMAs are
subject to the adverse affect standard.*®® The Act does not affect
the rights and responsibilities of private timber land owners
under the state Forest Practice Acts outside the SMAs.3%¢

it. Plan Adoption

Three years after the Commission has been created by state
law, it must adopt a management plan for the Scenic Area.*®” The

389. Id. § 544d(d)(6) (West Supp. 1987).

390. Id. § 544(j}(2) (West Supp. 1987).

391. Id. § 544d(d)(7) (West Supp. 1987).

392. Skamania County Pioneer, Feb. 25, 1987, at 6, col. 1 {North Bonneville
resident Daryl Peterson argued that his gold mining claims staked prior to the
effective date of the Gorge Act are protected by grandfathering).

393. Id. § 544d(d)(7) (West Supp. 1987).

394. 16 U.S.C.A. § 544f(a)(1) (West Supp. 1987).

395. Id. § 544f(f)(1) (West Supp. 1987).

396. Id. § 5440(c) (West Supp. 1987).

397. Id. § 544d(c) (West Supp. 1987).
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1987] COLUMBIA RIVER GORGE 943

management plan must contain the separate components created
by the Forest Service for the SMAs, and by the Commission for
the GMAs.**® The Commission and the Forest Service must base
their components upon the resource inventories,**® include the re-
spective land use designations adopted by both,**® and incorpo-
rate without change the Forest Service’s management direction
for use of federal lands*** and the Forest Service’s guidelines for
the development of SMA land use ordinances.*’?

Adoption of the management plan requires a majority vote
by the appointed commissioners—not a simple majority of a quo-
rum—and the majority must include at least three members from
each state.**® The Commission then forwards the adopted plan to
the Secretary for his review.*** If the Secretary agrees that the
plan is consistent with the Gorge Act’s purposes and development
standards, or if he fails to act within ninety days, the process of
adoption is complete.*®® If, however, the Secretary disapproves of
the plan by the Commission, he must state his reasons for his
findings and submit suggested modifications to the Commission
that would make the plan consistent with the Act’s purposes and
standards.**® The Commission, within 120 days after receiving no-
tice of the Secretary’s non-concurrence, must either revise and re-
submit the plan to the Secretary,*®” or override his objections. In
order to override the Secretary’s objections, the Commission must
muster a vote of two-thirds of its membership, including a major-
ity of the members appointed from each state.*®® The plan which
is finally adopted must, even if the Secretary’s objections are
overridden, be consistent with the Act’s purposes and develop-
ment standards,**®

The override mechanism seems to reflect a curious agreement

398. Id. §§ 544d(c)(1), (4)-(5) (West Supp. 1987).
399. Id. § 544d(c)(1) (West Supp. 1987).

400. Id. §§ 544d(c)(2), (4) (West Supp. 1987).
401. Id. § 544d(c)(4) (West Supp. 1987).

402. Id. § 544d(c) (5)(A) (West Supp. 1987).
403. Id. § 544d(c) (West Supp. 1987).

404. Id. § 544d(f)(1) (West Supp. 1987).

405. Id.

406. Id. § 5444()(2) (West Supp. 1987).

407. Id. § 544d(f)(3)(A) (West Supp. 1987).
408. Id. § 544d(f)(3)(B) (West Supp. 1987).
409. Id.
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with the arguments raised by conservationists at the June 17,
1986 Senate hearing that S. 2055’s override provision (which re-
quired eight votes to override, but only eight votes to initially
adopt the plan) was ineffective, yet disagreement with the pro-
posed solution: a nine vote override.

At least every ten years the Commission must review the
plan to determine whether it should be revised.**® Revisions must
comply with the procedures for plan adoption,*'* as must any
amendments to the plan.*'2

d. Fourth year: Implementation of management plan

The approved management plan is forwarded to the six local
counties for implementation. The procedures for approval of the
counties’ implementation ordinances differ depending upon the
areas affected by the ordinances: the Commission has approval
over ordinances for the GMAs while the Forest Service has con-
siderable, but not total, authority over SMA ordinances.

i. General Management Areas

Within sixty days after receiving the approved management
plan, each county must submit a letter to the Commission stating
that it proposes to adopt a land use ordinance which is consistent
with the management plan’s provisions for the GMAs.*'? If the
county does not submit such a letter, the Commission prepares
the ordinance for the county.*’* Subsequently, if the noncomp-
liant county wishes, it may adopt a land use ordinance subject to
Commission review.*!®

A county which has decided to prepare an ordinance which is
consistent with the plan must do so within 270 days of receiving
the plan.*!® The Commission must review the ordinance to deter-
mine whether it is consistent with the Act within ninety days of

410. Id. § 544d(g) (West Supp. 1987).
411. Id.

412, Id. § 544d(h) (West Supp. 1987).
413. Id. § 544e(b)(1) (West Supp. 1987).
414. Id. § b44de(c) (West Supp. 1987).
415, Id. § 544e(c){(2) (West Supp. 1987).
416. Id. § 544e(b)(2) (West Supp. 1987).
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1987] COLUMBIA RIVER GORGE 945

receipt or it is deemed approved.*’” If the Commission deter-
mines, however, that the ordinance is inconsistent with the man-
agement plan, it may deny approval.*!® If denied, the Commission
must state the reasons for denial and submit suggested modifica-
tions to the county.**® The county then has ninety days to make
the suggested modifications and resubmit the ordinances to the
Commission.**® The Commission must accept or reject the new
ordinance within sixty days.**' If it rejects the ordinance, the
Commission will resubmit the ordinance to the county,*?? and the
entire process begins again. Any amendments, revisions or vari-
ances to an approved land use ordinance must follow the same
procedures as initial adoption of the ordinance.***

il. Special Management Areas

Given the concerns of unconstitutional ‘“federal zoning”
raised by Senators Wallop and McClure and the Reagan adminis-

tration,*** the implementation process is more complicated for the
SMAs.

Within sixty days after receiving the approved management
plan, each county must submit a letter to the Commission stating
that it proposes to adopt a land use ordinance which is consistent
with the management plan’s provisions for SMAs.**® The plan, of
course, has incorporated without change the management direc-
tion for the use of federal lands,**® the land use designations for
the SMAs,*?? and the guidelines for the development of SMA land
use ordinances—all of which must be developed and adopted by
the Secretary of Agriculture.*®®

417. Id. § 544e(b){3)(A) (West Supp. 1987).

418. Id.

419. Id. § 544e(b)(3)(B) (West Supp. 1987).

420. Id. § 544e(b)(3)(C) (West Supp. 1987).

421, Id.

422. Id.

423. Id. § 544(i) (West Supp. 1987). This section defines “‘land use ordinance”
as including any amendments to, revisions of, or variances from any ordinances
adopted by a county or the Commission pursuant to the Act.

424. See supra text accompanying notes 245-53.

425, 16 U.S.C.A. § 544f(h)(1) (West Supp. 1987).

426. Id. § 544d(c)(4) (West Supp. 1987).

427. Id.

428. Ifi. § 544d(c)(5)(A) (West Supp. 1987).
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If a county fails to submit a consistency letter to the Com-
mission, the Commission is responsible for creating the land use
ordinance**® which remains subject to the SMA approval pro-
cess.**® A non-compliant county may eventually decide to enact a
consistent ordinance which would similarly be subject to the ap-
proval process.*®!

Within 270 days of receipt of the management plan, each
county is required to adopt an SMA land use ordinance which is
consistent with the plan, and promptly submit it to the Commis-
sion.**? The Commission either must review the ordinance within
ninety days and make a “tentative decision” that the ordinance is
consistent with the management plan and forward the ordinance
to the Secretary for his concurrence,**® or it must decide that the
ordinance is inconsistent and return the ordinance to the county
with suggested modifications.*** The county has ninety days after
notification of inconsistency is given to modify and resubmit the
ordinance to the Commission.**®* The Commission then has sixty
days to tentatively approve the ordinance and forward it to the
Secretary or, if the ordinance is still inconsistent, to adopt its own
ordinance for the county.**¢

aa. Secretarial concurrence

Eventually, whether the Commission adopts its own ordi-
nance for the county or tentatively approves a county ordinance,
the Commission must submit the ordinance to the Secretary for
his concurrence. The Secretary has ninety days upon receipt of
the ordinance to concur with the Commission’s determination of
consistency, or to determine the ordinance is inconsistent.*®’

If the Secretary does not act within ninety days, or if he con-
curs with the Commission’s determination of consistency, the pro-

429. Id. § 544f(h)(2) (West Supp. 1987).
430. Id. § 544f(e)(1) (West Supp. 1987).
431. Id. § 544f(m) (West Supp. 1987).
432. Id. § 544f(h)(2) (West Supp. 1987).
433. Id. § 5441(i)(1) (West Supp. 1987).
434. Id. § 5441(i)(2) (West Supp. 1987).
435. Id. § 544f(1)(3) (West Supp. 1987).
436. Id.

437. Id. § 544f(j) (West Supp. 1987).

Hei nOnline -- 17 Envtl. L. 946 1986-1987



1987] COLUMBIA RIVER GORGE 947

cess halts.**®* The ordinance is approved. However, if the Secre-
tary decides the ordinance is inconsistent, he must submit
modifications to the Commission which will make the ordinance
consistent with the plan and the Act’s purposes.**® The Commis-
sion then resubmits the ordinance to the county for revision and
resubmission to the Commission, which then resubmits it to the
Secretary.**® At this point, the process changes. If the Secretary
again denies concurrence, the Commission must either prepare an
ordinance for the county which meets the Secretary’s approval, or
it must override the Secretary’s denial of concurrence.**' The
override requires a two-thirds vote by the Commission, including
a majority of the members appointed from each state.*?

It is important to emphasize the consequence of the Commis-
sion override. The effect is not to replace the Secretary’s responsi-
bility for developing land use designations and guidelines for de-
veloping SMA ordinances, but to authorize the Commission, at
the conclusion of the process, to disagree with the Secretary’s in-
terpretation of whether the county land use ordinance is consis-
tent with the plan and the Act’s purposes. Any amendments, revi-
sions or variances to an approved land use ordinance must follow
the same procedures as initial adoption of the ordinance.**?

bb. County penalties

If the Commission overrides the Secretary’s denial of concur-
rence, several significant penalties to the county automatically
slide into place. Perhaps the most severe penalty is that certain
federal funds authorized by the Act may not be made available to
the offending county.*** These funds include:

1. Payments in lieu of taxes (the purpose of these payments is to
partially offset revenue losses to counties caused by removing
private land from the tax rolls)—$2,000,000.***

2. Construction costs for interpretive and conference

438. Id.
439. Id. § 544f(j)(2) (West Supp. 1987).
" 440. Id. § 544f(k) (West Supp. 1987).
441, Id.
442, Id.
443, Id. § 544(i) (West Supp. 1987).
444, Id. §§ 544f(n), n{c) (West Supp. 1987).
445, Id. §§ 544n(a)(2), 1(c) (West Supp. 1987).
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centers—$10,000,000.4¢

3. Construction costs for recreation facilities—$10,000,000.44

4. Payments for restoration and reconstruction of the old Colum-
bia River Scenic Highway—$2,800,000.44%

5. Economic development grants (for projects that further the pur-
poses of the Act, the management plan and the consistent land
use ordinances)—3$10,000,000.44°

The second major penalty applicable to a county which has
adopted a land use ordinance approved by the Commission, but
not by the Secretary, concerns the Secretary’s condemnation pow-
ers. These powers are suspended in counties for which the Secre-
tary has concurred with the SMA land use ordinances,*®® but are
retained otherwise. Hopefully, these penalties will serve as incen-
tives to counties to adopt land use ordinances which the Secre-
tary will approve.

cc. Legislative history

The Rube Goldberg process for adopting SMA county land
use ordinances which are consistent with the management plan
and the Act’s purposes arose from the Reagan Administration’s
conservative philosophy as well as from fears that direct Forest
Service involvement in the approval of county land use ordi-
nances would constitute unconstitutional “federal zoning.” The
Department of Agriculture first articulated these concerns at the
June 17, 1986 Senate hearing on S. 2055.*®* That bill did not in-
clude the middle step of passing county land use ordinances
through the Commission, but instead provided for direct relay of
these ordinances to the Secretary for his approval or disap-
proval.*®? Congress did not grant the Commission authority to
override Secretarial intepretations of consistency. Deputy Secre-
tary Myers testified, “Specifically, the Federal government should

446. Id. § 544n(b)(1) {West Supp. 1987).

447, Id. § 544n(b)(2) (West Supp. 1987).

448. Id. § 544n(b)(3) (West Supp. 1987).

449. Id. §§ 544n(b)(4), i(c)(1) (West Supp. 1987).

450. Id. § 544g(b)(2)(B) (West Supp. 1987). The Secretary’s condemnation
authority is retained if the subject lands are being used, or are in imminent danger
of being used, in a manner incompatible with approved land use ordinances. Id.

451. See supra text accompanying notes 171-76.

452, S. 2055, supra note 134, at § 8(d).
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not approve or disapprove plans for controlling private land use
or variances from such plans . . . .”**® Senator Wallop, the sub-
committee chair for Public Lands, Reserved Waters, and Re-
source Conservation found S. 2055 a “completely intolerable piece
of legislation as it pertained to the concepts of Federal
zoning . . . "%

The Act solved these concerns by isolating the Forest Service
from county action in the land use ordinance adoption phase.
Even though county ordinances must conform to Forest Service
land use designations and guidelines for private and public lands
within the SMAs, the Commission intervenes in any interaction
between the county and the Forest Service. This labyrinth proc-
ess, however, apparently alleviated much of the Administration’s
concerns, according to an October 6, 1986 letter from the Depart-
ment of Agriculture’s Assistant Secretary to Senator Gorton:

Our most serious previous concern was the relationship of the
Secretary of Agriculture to State and local governments in the reg-
ulation of private lands. The proposed amendment would place the
Commission, established under State law, in the role of direct in-
teraction with local government. At the same time, the Secretary,
in the special management areas that contain the vast bulk of Fed-
eral ownership, would retain a role in helping to develop guidelines
for use by the Commission and local government. In addition, the
Secretary would have an additional review role after the Commis-
sion and local government have developed regulations. This ap-
proach makes it clear that the Secretary consults with and provides
advice to the Commission, while the Commission that would be es-
tablished under State law deals with the counties. The Commission
would retain authority to override Secretarial recommendations.

The amendment goes a long way toward addressing our objec-
tions to those provisions in the bill which some have described as
tantamount to Federal land use zoning.**®

453. Hearings, supra note 168, at 127 (testimony of Peter C. Myers, Deputy
Secretary, U.S. Dep’t of Agric.).

454. 132 Cong. REc. 515,645 (daily ed. Oct. 8, 1986) (statement of Sen.
Wallop).

455, Id. at S15,639 (letter from Assistant Secretary Dunlop to Sen. Gorton).
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dd. Constitutionality

The Reagan Administration’s distaste for the Forest Service’s
role in guiding development on private lands within the SMAs
seems grounded more upon personal philosophy than upon con-
stitutional law. The Constitution’s property and commerce
clauses have long supported certain federal regulation of activities
conducted on private lands.**®

As early as the nineteenth century, the Supreme Court held
that Congress could regulate particular actions on nearby private
lands which affected public lands.*®® The property clause has
most often been the constitutional foundation upon which this
authority rests: “Congress shall have power to dispose of and
make all needful Rules and Regulations respecting the Territory
or other property belonging to the United States.”*®®

When deciding whether a federal regulation constitutes a
“needful” one “respecting” public lands, courts rely heavily upon
Congress’ determination of compatibility with the property
clause*®® and pay close attention to such factors as: (1) the nexus
between the private activity being regulated and the purposes for

456. This Article will not explore the constitutionality arguments in depth.
That has been accomplished ably by other works. See, e.g., Soper, The Constitu-
tional Framework of Environmental Law, FEp. ENvTL. L. (1973) (the article artic-
ulates the numerous constitutional provigions which support environmental regu-
lations by the federal government).

The two provisions which best buttress the constitutionality of the Gorge Act
are the commerce clause—given the importance of the Act to international and
national tourism, the impact on the Area's resources created by an interstate high-
way and two interstate railroads, interstate commerce on the Columbia River and
the profoundly important fisheries resource which uses the Columbia and its
tributaries within the Act—and the property clause.

A more thorough discussion of the property clause issue may be found in G.
Mpyers & J. Meschke, Proposed Federal Land Use Management of the Columbia
River Gorge, 15 ENvTL. L. 71 (1984). That article contains a comprehensive analy-
sis of the constitutionality, under the property clause, of federal land use regula-
tion of private lands in or adjacent to federally reserved lands, as it applies to
earlier bills to protect the Columbia Gorge, S. 627 and H.R. 3853.

457. Camfield v. United States, 167 U.S. 518, 528 (1897); see also United
States v. Alford, 274 U.S. 164, 167 (1927).

458. US. Consr. art. IV, § 3, cl.2.

459. Kleppe v. New Mexico, 426 U.S. 529, 536, reh’g denied, 429 U.S. 873
(1978).
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enacting the regulation;*®® (2) a direct relationship between the
regulated activity and the federal interest;*** and (3) the extent of
the federal interest.*®?

The Supreme Court’s interpretation of the property clause
supports the Secretary’s authority over private land use activities.
The purposes of the Gorge Act-—to protect the Gorge’s scenic,
natural, recreational, and cultural values—are clear, and the legis-
lative history, embodied in the records of hearings and in the
findings and purposes contained in earlier bill drafts, plainly ar-
ticulates the threats to these values. The Act’s development stan-
dards precisely address these threats, and the federal interest,
identified by substantial federal land ownership within the SMAs
and the nationally significant resources represented in the Scenic
Area, is manifest.

ee. Similar Federal Approaches

Private property regulation by the Forest Service and other
federal agencies within federally-designated areas certainly is not
a novel approach. Two prominent examples, the Sawtooth Na-
tional Recreation Area*®® and Hell’'s Canyon National Recreation
Area,*®* exist in the Northwest. The 750,000 acre Sawtooth NRA
includes 25,200 acres of privately-owned lands,*®® while the
650,000 acre Hell’'s Canyon NRA incorporates approximately
41,000 privately-owned acres.*®®

Both of these NRAs use a regulatory method derived from
the Cape Cod National Seashore,**” popularized as the “Cape Cod
formula.” The Cape Cod formula, as used by the sponsors of the

460. Alford, 274 U.S. at 267.

461. United States v. Lindsey, 595 F.2d 5, 6 (9th Cir. 1979).

462. Camfield, 167 U.S. at 529,

463. 16 U.S.C. § 460aa (1982). This Article will not analyze in depth the simi-
larities between the Sawtooth and Hell’s Canyon National Recreation Areas and
the Columbia River Gorge National Scenic Area. For a comparison of those na-
tional recreation areas with earlier drafts of the Gorge Act, see Myers & Meschke,
supra note 456 at 84-89.

464. 16 U.S.C. § 460gg (1982).

465. S. Rep. No. 797, 92d Cong., 2d Sess. 1, reprinted in 1972 U.S. Cope Cong.
& Apmin. NEws 3013, 3019.

466. Telephone interview with Ron Bonar, Assistant Projects Manager of the
Hell’'s Canyon National Recreation Area (Mar. 23, 1987).

467. 16 U.8.C. §§ 459b-4(b) (1982).

Hei nOnline -- 17 Envtl. L. 951 1986-1987



952 ENVIRONMENTAL LAW [Vol. 17:863

Gorge Act, requires local governments to enact zoning ordinances
(and variances to the ordinances) which are consistent with stan-
dards promulgated by the Secretary of the Interior and subject to
Secretarial approval. The need for this type of regulator mecha-
nism is well articulated in the legislative history for the Cape Cod
National Seashore:

The Federal Government does not have authority directly to
enact zoning laws applicable to private property in any of the
States. If it had such authority the task of preserving an area such
as lower Cape Cod in such a way as to safeguard the interests of
private landowners might be somewhat simplified, for Congress
could simply enact a zoning law for the area . . . .

If the Federal Government acting on behalf of all the people of
the United States is to establish a national seashore in such a way
as not to interfere with the continued ownership and enjoyment of
their property by private landowners within the seashore area, it is
only reasonable that the communities involved adopt zoning laws
which will assure that the property within the seashore will be used
in a manner consistent with the purposes of the seashore.

For this reason section 5 requires the Secretary of the Interior
to issue regulations as soon as possible after the enactment of the
bill setting forth the standards which must be met by town zoning
bylaws for purposes of suspending his power of eminent domain as
provided in section 4. Zoning bylaws which meet such standards
must be approved by the Secretary.®®

At the Cape Cod National Seashore, the Secretary’s stan-
dards for zoning bylaws include a general prohibition on all com-
mercial and industrial use not specifically permitted by the Secre-
tary.*® The Secretary, moreover, cannot approve a zoning bylaw
which “contains any provision which he may consider adverse to
the preservation and development” of the Seashore.*”°

The Hell’s Canyon NRA and Sawtooth NRA Acts similarly
provide the Secretary of Agriculture with the authority to estab-
lish regulations for private property.*’* For instance, the Saw-
tooth NRA Act requires the Secretary of Agriculture to ‘“make

468. S. Rep, No. 428, 87th Cong., 1st Sess. 1, reprinted in 1961 US. CopE
Cong. & ApmiN. NEws 2212, 2235-36.

469. 16 U.S.C. § 459b-4(b) (1982).

470. Id. § 459b-4(c)(1) (1982).

471. 1d. §§ 459gg-7(a), aa-3(a) (1982).
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and publish regulations setting standards for the use, subdivision,
and development of privately owned property within the bounda-
ries of the recreation area.”*’® The regulations, as codified, specifi-
cally address land use activities including such standards as

height, square footage, appearance, and setback requirements for
buildings.*?®

D. Interim Protection

If the Commission is formed by the states, the interim period
established by the Act lasts until the counties’ consistent zoning
ordinances are adopted,*” or approximately four years. During
this period, the Secretary is required to develop interim guide-
lines for the entire Scenic Area.*”® The purpose of these guide-
lines is twofold: (1) to identify land use activities which are incon-
sistent with the Act, and (2) to govern the Secretary’s
condemnation powers.*”®

The Secretary is authorized to enforce the interim guidelines
through injunctive and condemnation authority until the Com-
mission has approved zoning ordinances for the GMAs and the
Secretary has concurred with SMA ordinances.”” With several
exceptions, the Secretary may condemn “any land or interest
which is being used or threatened to be used in a manner incon-
sistent with the purposes for which the scenic area was estab-
lished and which will cause or is likely to cause impacts adversely
affecting the scenic, cultural, recreation, and natural resources of
the area.”*"®

The Secretary’s interim condemnation authority does not ex-
tend to any lands or interests which are being used “in the same
manner and for the same purpose” as used on the date of enact-
ment “unless [the] land is used for or interest is in the develop-
ment of sand, gravel, or crushed rock, or the disposal of re-
fuse.”*™ The Secretary’s interim condemnation authority is

472. Id. § 460aa-3(a) (1982).

473. 36 C.F.R. § 292.14 (1986).

474, 16 US.C.A. § 544h(a)(1) (West Supp. 1987).
475, Id.

476. Id.

477. Id. § 544h(b) (West Supp. 1987).

478. Id.

479. Id.
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further restricted by limitations placed on his permanent con-
demnation authority.*®® One restriction placed on the Secretary’s
interim condemnation authority met with strong opposition from
the Reagan Administration. This restriction allows the Commis-
sion—or the Governor from the pertinent state if the Commission
is not yet formed—to override a condemnation action by a two-
thirds dual majority vote.*®® The Justice Department believed
this override authority violated the Constitution’s appointments
clause,*®? and President Reagan, upon signing the bill, stated his
opinion that the override was advisory only.*®*

When formed, the Commission will share management au-
thority over all private lands (within both SMAs and GMAs) with
the Secretary until the interim period ends.*®* The Commission is
required to review all proposals for major development actions
and new residential development.*®® The Commission may allow
these developments only if they are consistent with the Gorge
Act’s purposes and development standards.*®® An interim devel-
opment project located on private lands, therefore, may be pre-
vented through the Commission’s regulatory authority, through
county regulatory authority, through the Secretary’s acquisition
authority, or through the Secretary’s injunctive authority if the
project is located within an SMA.**7

480. See infra text accompanying notes 498-509,

481. 16 U.S.C.A. § 544h(b)(1) (West Supp. 1987).

482, US. Consr. art. II, § 2, cl. 2. This Article will not analyze the appomt
ments clause issue for two reasons. First, it is unlikely that a situation will
arise—given the political sensitivities of the U.S. Forest Service—in which that
agency would institute a condemnation proceeding unless it had first obtained the
support of the Commission. Because this override authority exists only during the
interim period, such a situation would have to develop in that relatively brief
period.

Second, if this authority were held unconstitutional (presumably after years
of litigation extending past the interim period), it would simply be severed from
the Act pursuant to the section 544p severability clause. Loss of this authority
would not affect implementation of the Act; it would only strengthen the Forest
Service’s management powers.

483. President’s Statement, supra note 314.

484. 16 U.S.C.A. § 544h(c) (West Supp. 1987).

485, Id.

486. Id.

487. Violators of any order, regulation, or other action taken by the Secretary
pursuant to the Act also may be subject to criminal sanctions. Id. § 544m(b)(5)(A)
{(West Supp. 1987).
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If the Commission is not formed by either state, the Secre-
tary’s management authority over the GMAs and SMAs contin-
ues.*®® Should this happen, moreover, the $10 million authorized
by the Act for compatible economic development is switched to
the Secretary’s land acquisition budget.*®® This authority, per-
haps more than any other, incited the wrath of conservative Con-
gressmen and the Administration. Senator Wallop referred to the
concept of interim authority becoming permanent as “a danger-
ous proposition” over which he had “several reservations.”**® Sen-
ator McClure urged a time limit for the interim authority,*®* stat-
ing that the “possibilities for abuse are frightening.”**? The
Justice Department announced that the failure to include a sun-
set provision for the Secretarial interim responsibilities was one
reason it considered a veto recommendation to the President.*®

It should be emphasized that early drafts of the Gorge Act
did not contain this plenary interim authority. For instance, S.
2055 provided for a back-up regional commission, modeled after
the Pacific Northwest Regional Power Council, appointed by the
Secretary (albeit with identical compositional requirements) to
manage the GMAs if the states failed to ratify the Act.*** S. 2055
limited the Secretary’s interim authority to the SMAs.*®® H.R.
42214*¢ and H.R. 4161*®7 emulated S. 2055.

E. Acquisition Authority

Except during the interim period, the Secretary’s acquisition
authority is limited to the lands within the SMAs and the Dod-
son/Warrendale Special Purchase Unit which the Secretary deter-
mines are needed to achieve the purposes of the Act.**® The Spe-
cial Purchase Unit is a small unincorporated residential area

488. Id. § 5440(e) (West Supp. 1987).

489, Id. § 544n(b)(4) (West Supp. 1987).

490. 132 Cong. Rec. S15,646 (daily ed. Oct. 8, 1986) (statement of Sen.
Wallop).

491, Id. at S15,649 (statement of Sen. McClure).

492, Id.

493, See Justice Dep’t Letter, supra note 285,

494. S. 2055, supra note 134, § 5(c)(1).

495. Id. § 10(a).

496. H.R. 4221, supra note 138, § 5(c)(1).

497. H.R. 4161, supra note 139, § 5{(c)(1).

498. 16 U.S.C.A. § 544g(a)(1) (West Supp. 1987).
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located near the Gates of the Gorge, Oregon SMA. The Act au-
thorizes $40,000,000 to be spent for land acquisition.**®*

As discussed above, the Secretary’s condemnation authority
is greatly restricted. In addition to not allowing condemnation of
land or interests used primarily for educational, religious, charita-
ble, single-family residential, farming, or grazing purposes,*®® the
Secretary may not condemn lands or interests: (1) located in
counties for which the Secretary has concurred with SMA land
use ordinances (unless the lands are being used, or in imminent
danger of being used, in a manner incompatible with the ordi-
nances);*®® (2) located within the Dodson/Warrendale Special
Purchase Unit;*! or (3) are owned, held in trust for, or adminis-
tered for, an Indian tribe.**? The Secretary may only condemn
land or interests “as is reasonably necessary to accomplish the
purpose of this Act,”®®® and only when ‘““all reasonable efforts” to
acquire land with the owner’s consent have failed.®*

While the Act does not specifically authorize, or preclude, the
Commission from acquiring land, the Oregon and Washington en-
abling acts do provide the Commission this authority.®*® Histori-
cally, the former State Gorge Commissions were empowered to
acquire land from their inception,®*® but this power was
neglected.®®”

The Act contains an unusual provision to benefit landowners
within the SMAs. This provision suspends the application of an
SMA land use ordinance if three years elapse after a landowner
forwards “a bona fide offer to sell at fair market value” his land
to the Secretary.®®® If the Secretary does not buy the land within

498a. 16 U.S.C.A. § 544n(a)(1) (West Supp. 1987).

499. Id. § 544g(b)(2)(A) (West Supp. 1987).

500, Id. § 544g(b)(2)(B) (West Supp. 1987).

501. Id. § 544g(b)(2)(C) (West Supp. 1987).

502. Id. § 544g(b)(2)(D) (West Supp. 1987).

503. Id. § 544g(b)(1)(A) (West Supp. 1987).

504. Id. § 544g(b)(1)(B) (West Supp. 1987).

505. See H.B. 2472, 64th Or. Leg. Reg. Sess., § 1, art. I(f) (1987); see also
H.B. 426, 50th Wash. Leg. Reg. Sess., § 1, art. I(f) (1987).

506. See WasH. Rev. Cope § 43.97.040(1) (1983); see also OR. REv. STaT. §
390.430(1)(a) (1985).

507. Telephone interview with Jeffrey Breckel, Director of the Columbia
Gorge Commissions (Mar. 24, 1987),

508. 16 U.S.C.A. § 544f(0) (West Supp. 1987). This provision does not go into

Hei nOnline -- 17 Envtl. L. 956 1986-1987



1987] COLUMBIA RIVER GORGE 957

that time period (unless the landowner extends the period), the
land is subject to the relevant GMA land use ordinance.**® Land-
owners who own less than 40 acres likely will avail themselves of
this provision.

F. Federal and State Consistency

With limited exceptions, federal agencies must exercise their
responsibilities within the Scenic Area in a manner the Secretary
determines is consistent with the Act.**® This provision was the
subject of considerable attention on the floor of the Senate when
both the substitute amendment to S. 2055 and H.R. 5705
passed.®* The substitute amendment to S. 2055 contained a fed-
eral and a state consistency clause,®? but the House bill deleted
the section which required state agencies to act in a consistent
manner with the Act. The States’ enabling and ratifying legisla-
tion corrected this oversight.®*?

G. Tributary Protection

The Scenic Area’s major tributaries, the Wind, Little White
Salmon, White Salmon, Klickitat, Deschutes, Hood, and Sandy
Rivers are given varying degrees of protection which greatly ex-
ceed that given by earlier Senate and House bills.

The Gorge Act provides two general, far-reaching safeguards
for tributaries and streams flowing through an SMA, and for riv-
ers flowing through the Scenic Area that are established (or are
under study) as a state-designated wild, scenic, or recreation
river.®** The Act also provides specific protections, including des-
ignation under the National Wild and Scenic Rivers Act®®

effect until after county ordinances consistent with the SMA guidelines are
approved.

509. Id.

510. Id. § 5441(d) (West Supp. 1987).

511. See supra text accompanying notes 267-79.

512. Amendment to S. 2055, supra note 204, § 14(d).

513. See Or. H.B. 2472, supra note 505; see also WasH. H.B. 428, supra note
505.

514. 16 U.S.C.A. § 544k(a) (West Supp. 1987).

515. 16 U.S.C. §§ 1271-1287 (1982), amended by 16 U.S.C.A. §§ 1271, 1273-
1280, 1282, 1283, 1286 (West Supp. 1987).
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(W&SRA), for individual tributaries.**®

All tributary rivers and streams to the Columbia River which
flow through a special management area are protected as compo-
nents of the National Wild and Scenic Rivers System under the
W&SRA,*7 unless construction of a water resources project would
not have a “direct and adverse effect” on the Area’s resources.'®
Similarly, any river which flows through the Scenic Area which
the state has established as a wild, scenic, or recreation river (or
is under study for the same) is protected under the W&SRA un-
less the project meets conditions imposed by the state’s adminis-
tering agency.®'® Currently, Oregon’s Sandy®*® and Deschutes®*!
Rivers are the only Gorge tributaries which meet this test.

The Act also offers W&SRA protection to the following
Gorge tributaries:

1. The Wind River, for not less than three years following the final
approval of the Gifford Pinchot National Forest Plan®** or sub-
mittal by the President to the Congress of a report which dis-
cusses the suitability of designating the Wind under the
W&SRA,*?® whichever is later.>?*

2. The Hood River for not more than twenty years,’*® and

3. A segment of the Little White Salmon River, permanently.*?®

Section 1278(a) of the W&SRA prohibits federal licensing of the
construction of any ‘“dam, water conduit, reservoir, powerhouse,
transmission line, or other project works under the Federal Power
Act” on or directly affecting any protected river.**” This section
also prohibits federal assistance, ‘“by loan, grant, license, or other-
wise” of any water resources project which affects a protected
river’s values directly and adversely.®?® To the extent that devel-

516. 16 U.S.C.A. §8§ b44k(a)(3)-(b) (West Supp. 1987).
517. 16 U.S.C.A. § 544k(a) (West Supp. 1987).

518. Id. § 544k(a)(1) (West Supp. 1987).

519. Id. § 544k(a)(2) (West Supp. 1987).

520. Or. ApmiN. R. 736-40-010(7) (1986).

521. Or. REv. StaT. § 390.825(3) (1985).

522. 16 U.S.C.A. § 544k(a)(3)(A) (West Supp. 1987).
523. Id. § 544k(a)(3)(B) (West Supp. 1987).

524. Id. § 544k{(a)(3) (West Supp. 1987).

525. Id. § 544k(a)(4) (West Supp. 1987).

526. Id. § 544k(a)(5) (West Supp. 1987).

527. 16 U.S.C.A. § 1278(a) (West Supp. 1987).

528. Id.
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opment above or below the protected river segment will invade or
“unreasonably diminish” the scenic, recreational, fish, and wild-
life values present on the river segment when it was designated,
those developments can also be proscribed by the W&SRA.®2°
Since a federal agency, the Federal Energy Regulatory Commis-
sion, must authorize most water resources projects, the W&SRA’s
protection is comprehensive. '

The Gorge Act also provides instant designation under the
W&SRA for the White Salmon and Klickitat Rivers.®*® A segment
of the Klickitat is designated a “recreation” river that the Secre-
tary administers,**' while a section of the White Salmon is classi-
fied as a ‘“scenic” river, also administered by the Secretary.®®?
Furthermore, nine miles of the Klickitat above the recreation por-
tion and twelve miles of the White Salmon above the scenic seg-
ment is to be studied under section 1276(a) of the W&SRA . 5*

Rivers classified under the W&SRA have two levels of pro-
tection against incompatible development: (1) federal prohibi-
tions against water resource projects,*® and (2) federal acquisi-
tion authority over lands within the river corridor.’*® Although
subject to restrictions,*® the federal administering agency is per-
mitted to acquire by condemnation, or on a willihg seller basis,
lands or lesser interests within the protected river corridor.®®”

Rivers studied under the auspices of the W&SRA also receive
certain safeguards for as long as three years, including: full pro-
tection against water resources projects;®*® withdrawal of all pub-
lic lands located within a quarter mile of the river from entry,
sale, or other disposition;*®® and withdrawal from prospecting or
leasing of all minerals located on federal lands within a quarter of
a mile of the study river.**® The federal government, however, is

529. Id.

530. 16 U.S.C.A. § 544k(b) (West Supp. 1987).
531. 16 U.S.C.A. § 1274(a)(69) (West Supp. 1987).
532. Id. § 1274(a)(60) (West Supp. 1987).

533, Id. §§ 1276(a)(94)-(95) (West Supp. 1987).
534. Id. § 1278(a) {(West Supp. 1987).

535. Id. § 1277 (West Supp. 1987).

536. Id. § 1277(a) (West Supp. 1987).

537. Id. § 1277 (West Supp. 1987).

538, Id. § 1278(b) (West Supp. 1987).

539. Id. § 1279(b) (1982).

540. Id. § 1280(b) (West Supp. 1987).
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not given acquisition authority over lands adjacent to a study
river.

H. Economic Development

To address the widespread local perception that the Act
would harm the Gorge’s economy (a more cynical commentator
might add, to lessen local political opposition to passage of the
Act), several economic development and economic mitigation
measures are included in the Gorge Act. These measures are
broad in scope-including an economic opportunity study, special
projects and local government assistance-but narrow in pur-
pose—to provide for economic development that is consistent
with the protection and enhancement of the Area’s scenic, cul-
tural, recreational, and natural values.®**

1. Economic Opportunity Study

Within one year of its establishment, the Commission is re-
quired to complete an economic opportunity study “to identify
opportunities to enhance the economies of communities in the
scenic area in a manner consistent with the purposes of this
Act.”®**? The Act’s purposes direct that such enhancement occur
in only two ways: (1) by encouraging growth in the exempted ur-
ban areas, and (2) by allowing future economic development
which is consistent with the protection and enhancement of the
Gorge’s scenic, cultural, recreational, and natural resources.®*?

2. Special Projects

The Gorge Act authorizes numerous projects that will en-
hance the Area’s resources as well as bring federal funds into local
coffers. For example, $10 million is authorized for conference and
interpretive centers,®* and $10 million for recreational facili-
ties.®® Moreover, the Act authorizes an appropriation of $2.8
million for preparing a program for restoring and reconstructing

541. 16 U.S.C.A. § 544a (West Supp. 1987).
542. Id. § 544d(a)(2) (West Supp. 1987).
543, Id. § 544a(2) (West Supp. 1987).

544, Id. § 544n(b)(1) (West Supp. 1987).
545. Id. § 544n(b)(2) (West Supp. 1987).
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Oregon’s Scenic Highway.**® The Oregon Department of Trans-
portation is charged with the responsibility for the program and
restoration efforts, whose purpose is “to preserve and restore the
continuity and historic integrity of the remaining segments of the
Old Columbia River Highway for public use as a Historic Road,
including recreation trails to connect intact and usable
segments.’’®*

The Act also authorizes appropriation of $5 million to each
state for “grants and loans for economic development projects
that further the purposes of this Act.”**® These funds will be allo-
cated pursuant to state plans, formulated in consultation with the
counties and the Commission, which must be based upon the
Commission’s economic development plan.’*® The Commission
must certify that all grants and loans are consistent with the
Act’s purposes, management plan, and implementing land use
ordinances.5®°

3. Local Government Assistance

To smooth the transition period from local management to
management pursuant to the Gorge Act, financial and technical
assistance is provided to local governments. The Secretary is re-
quired to provide technical assistance on a non-reimbursable ba-
sis to the counties for the development of SMA and GMA land
use ordinances.®® The Act modified the formula for distributing
federal timber receipts (the economic staple of Skamania
County)®* to provide counties with a greater percentage of timber
receipts as well as allow them more flexibility regarding the ex-
penditure of these receipts.®®®

The Secretary is also directed to make payments-in-lieu-of
taxes to the counties for any lands or interests acquired by the

546. Id. § 544n(b)(3) (West Supp. 1987).

547. Id. § 544) (West Supp. 1987).

548. Id. § 544i(b) (West Supp. 1987).

549. Id. § 544i(a) (West Supp. 1987).

550. Id. § 544i(c)(1) (West Supp. 1987).

551. Id. § 5441(a) (West Supp. 1987).

552. See Hearings, supra note 168, at 533. In fiscal year 1985, Skamania
County received $5,107,038.37 in federal timber receipts, almost double that re-
ceived by the next most enriched Washington county. See id.

553. 16 U.S.C.A. §§ 5441(b)(1)(A)-(B) (West Supp. 1987).

Hei nOnline -- 17 Envtl. L. 961 1986-1987



962 ENVIRONMENTAL LAW [Vol. 17:863

Secretary which were subject to local real property taxes within
the five year period preceding the acquisition.®® Payments shall
constitute one percent of the property’s fair market value®® un-
less that sum exceeds the previous year’s tax,®*® and shall termi-
nate after five years.®®’

4. Penalties/Incentives

To encourage counties to submit land use ordinances for the
SMAs which meet the Secretary’s approval, and to penalize those
counties which do not, all of the aforementioned funds may not
be used in counties for which the Secretary has failed to concur
with an SMA land use ordinance.®®

I. Enforcement

1. Commission Authority

Considerable debate occurred during the hearings process®®®
over whether enforcement by the Commission should be discre-
tionary or mandatory. The Act is unambiguous. The Commission
is required to enforce the Act, but has discretion regarding the
method of ensuring compliance: “[t]he Commission shall monitor
activities of counties pursuant to this Act and shall take such ac-
tions as it determines are necessary to ensure compliance.”®®°

The Commission is given considerable authority to ensure
compliance with its enforcement mandate. It may assess a civil
penalty against a willful violator of the management plan, a land
use ordinance, or any implementation measure or order issued by
the Commission, not to exceed $10,000 per violation.*®! The Com-
mission—or the Attorney General of Oregon or Washington at the
Commission’s request—may also seek an injunction, or other ap-
propriate order, to prevent violations of the Act, management
plan, land use ordinances, or interim guidelines, or actions taken

554. Id. § 5441(c)(1) (West Supp. 1987).

555. Id.

556. Id. § 5441{c)(2) (West Supp. 1987).

557. Id. § 5441(c)(3) (West Supp. 1987).

558. Id. §§ 544n(c), 1(b)(2)}(B), 1(c) (West Supp. 1987).
559. See supra text accompanying notes 187-96.

560. 16 U.S.C.A. § 544m(a)(1) (West Supp. 1987).

561. Id. § 544m(a)(3) (West Supp. 1987).
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by the Commission or any county pursuant to the Act.®®?
2. Secretarial Authority

The Gorge Act grants the Secretary comprehensive enforce-
ment authority. The Secretary’s primary tool is acquisition. Al-
though restricted, the Secretary is authorized to condemn lands
used for inconsistent purposes within the SMAs, and, during the
interim period, within the GMAs.*®® The Secretary also has au-
thority to request the U.S. Attorney General to seek an injunction
or other appropriate order to prevent any person or entity from
using lands within the SMAs in violation of the Act, interim
guidelines, or other actions taken by the Secretary.®®* The Secre-
tary may also seek criminal sanctions for violations of any order,
regulation, or other action he takes pursuant to the Act.%®®

3. Citizen Authority

The Act also grants citizens broad authority to enforce its
provisions. Any citizen or entity which has been adversely af-
fected may file a lawsuit to compel compliance with the Act:

(A) against the Secretary, the Commission or any county
where there is alleged a violation of the provisions of [this Act], the
management plan or any land use ordinance or interim guideline
adopted or other action taken by the Secretary, the Commission, or
any county pursuant to or Commission under {this Act]; or

(B) against the Secretary, the Commission, or any county
where there is alleged a failure of the Secretary, the Commission or
any county to perform any act or duty under [this Act] which is
not discretionary with the Secretary, the Commission or any
county.®®

The Act requires written notification sixty days prior to the com-
mencement of a citizens’ suit.*®” Moreover, the Act precludes

562. Id. § 544m(b)(1)(B) (West Supp. 1987).

563. See supra text accompanying notes 498-509.

564. 16 U.S.C.A. § 544m(b)(1)(A) (West Supp. 1987).

565. Id. § 544m(b){5)(A) (West Supp. 1987) (authorizes criminal penalty); see
also 16 U.S.C. § 551 (1985) (provides fine of not more than $500 or imprisonment
for not more than six months, or both).

566. Id. § 544m(b)(2) (West Supp. 1987).

567. Id. § 544m(b)(3)(A)(i) (West Supp. 1987).

Hei nOnline -- 17 Envtl. L. 963 1986-1987



364 ENVIRONMENTAL LAW [Vol. 17:863

commencement of a suit (but permits intervention) if either the
state or U. S. Attorney General has commenced, and is diligently
prosecuting, a lawsuit on the same matter.®¢®

J. Appellate Process

Any person or entity adversely affected by any county’s final
action or order relating to the Act’s implementation may appeal
the action or order to the Commission within thirty days.*®® Any
person or entity adversely affected by: “(A) any final action or
order of a county, the Commission, or the Secretary relating to
the implementation of this Act; (B) any land use ordinance or
interim guideline adopted pursuant to this Act; or (C) any appeal
to the Commission pursuant to this section; or (D) any civil pen-
alty assessed by the Commission . . . [may appeal to the appro-
priate courts within sixty days].”*”® Federal district courts in Ore-
gon and Washington have jurisdiction over criminal penalties
imposed for violations of Secretarial orders, regulations, and
other actions;*! civil actions brought against the Secretary;*”* and
appeals of orders, regulations, and actions taken by the
Secretary.®”®

State courts in Oregon and Washington retain jurisdiction
over appeals of county actions taken to the Commission;*™* civil
actions brought by the Commission;*® citizen actions brought
against the Commission, a state, or county;’?® appeals of Commis-
sion or county orders, regulations, and actions;*”” and any civil
penalties assessed by the Commission.*"®

K. Savings Provisions

The Gorge Act specifically exempts certain activities from its

568. Id. § 544m(b)(3)(A)(ii) (West Supp. 1987).
569. Id. § 544m(a)(2) (West Supp. 1987).
570. Id. § 544m(b)(4) (West Supp. 1987).
571. Id. § 544m(b)(5)(A) (West Supp. 1987).
572, Id. § 544m(b)(5)(B) (West Supp. 1987).
573. Id. § 544m(b)(6)(A) (West Supp. 1987).
574. Id.

575. Id. § 544m(b)}{(6)(B) (West Supp. 1987).
576. Id.

577. Id. § 544m(b)(6)(C) (West Supp. 1987).
578. Id. § 544m(b)(6)(D) (West Supp. 1987).
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purview. Among the more significant actions and rights listed in
section 5440 that the Act will not affect are:

1. certain Indian rights;*"®

2. certain water rights,®®® nor authorize new water appro-
priations;®®!

interstate compacts which predate the Act;®®?

4. certain Bonneville Power Administration®®® and U.S. Army
Corps of Engineers®® activities relating to the operation of ex-
isting transmission facilities and improvement of Bonneville
Dam;

existing hunting and fishing laws;®®*

6. forest plans adopted pursuant to the National Forest Manage-

I

=

579. Id. §§ 5440(a)(1), (7) (West Supp. 1987). Nothing in the Act shall:

(1) affect or modify any treaty or other rights of any Indian tribe; [or]

* ok %

(7) affect lands held in trust by the Secretary of the Interior for Indian
tribes or individual members of Indian tribes or other lands acquired by the
Army Corps of Engineers and administered by the Secretary of the Interior
for the benefit of Indian tribes and individual members of Indian
tribes. . . .

Id.

580. Id. §§ 5440(a)(3)-(4) (West Supp. 1987). Nothing in the Act shall:

(3) except as provided in section 544k(c), affect the rights or jurisdic-
tions of the United States, the States, Indian tribes or other entities over
waters of any river or stream or over any ground water resource or affect or
interfere with transportation activities on any such river or stream;

(4) except as provided in section 544k(c), alter, establish, or affect the
respective rights of the United States, the States, Indian tribes, or any per-
son with respect to any water or water-related right. . . .

Id.

581. Id. § 5440(a)(2) (West Supp. 1987). Nothing in the Act shall, “(2) except
as provided in section 544k(c), authorize the appropriation or use of water by any
Federal, State, or local agency, Indian tribe, or any other entity or individ-
ual. . . .” Id.

582. Id. § 5440(a)(5) (West Supp. 1987). Nothing in the Act shall, “(5) alter,
amend, repeal, interpret, modify, or be in conflict with any interstate compact
made by the States before the enactment of this Act. . . .” Id.

583. Id. § 5440(a)(6) (West Supp. 1987). Nothing in the Act shall, “(6) affect
or modify the ability of the Bonneville Power Administration to operate, main-
tain, and modify existing transmission facilities. . . .’ Id.

584. Id. § b440(b) (West Supp. 1987). According to the Act: “(b) Except for
the offsite disposal of excavation material, nothing in this Act shall be construed
to affect or modify the responsibility of the U.S. Army Corps of Engineers to im-
prove navigation facilities at Bonneville Dam pursuant to Federal law.” Id.

585. Id. § 5440(a)(8) (West Supp. 1987).

Hei nOnline -- 17 Envtl. L. 965 1986-1987



966 ENVIRONMENTAL LAW [Vol. 17:863

ment Act of 1976;%%¢ and

7. except for activities within the SMAs, “the rights and responsi-
bilities of non-Federal timber land owners under the Oregon and
Washington Forest Practices Acts or any county regulations
which under applicable State law supercede such Acts.”%®’

The Act also does not intend to establish “protective perime-
ters or buffer zones” around the Scenic Area or around SMAs.5%®

Certain actions taken by the Secretary regarding adoption of
the management plan, development and concurrence with SMA
land use ordinances, land acquisition, and the development and
implementation of interim guidelines are excluded from the Na-
tional Environmental Policy Act’s definition of “major Federal
actions significantly affecting the quality of the environment” and
its environmental assessment preparation requirements.®®®

L. Severance Clause

If any provision of the Gorge act, or its application, is held
invalid, the remainder of the Act, and its application to other per-
sons, states, Indian tribes, entities, or circumstances, is
unaffected.®®

.

VIII. CoNCLUSION

Seventy years after introduction of the first congressional
bill** to protect the Gorge’s world-class values, Congress enacted
the Columbia River Gorge National Scenic Area Act. The Act es-
tablishes a different type of protection than that provided in the
1916 bill to create a national park, but the Gorge itself has
changed over the past seven decades. Although it has become less
wild and more populous, the Gorge’s nationally significant scenic,
natural, cultural, and recreational resources have mostly endured.

The Act evolved from two early proposals: one by Senators
Packwood and Hatfield that would have created direct Forest

586. Id. § 5440(a)(9) (West Supp. 1987).
587. Id. § 5440(c) (West Supp. 1987).
588. Id. § 5440(a)(10) (West Supp. 1987).
589. Id. § 5440(f)(1) (West Supp. 1987).
590. Id. § 544p(a) (West Supp. 1987).
591. See S. 6397, supra note 44.
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Service management over the Scenic Area, and the Governors’
proposal, that would have created a commission to manage the
entire Area. Senator Evans, drawing upon his state experience as
a former Governor and Northwest Regional Power Council mem-
ber, and upon his recent federal experience, melded together the
earlier approaches. The result of these efforts is, essentially, part
traditional recreation area and part greenline park.®®

Congress passed this new concept with difficulty. Buffeted by
fierce local opposition, and frequently delayed to the brink of fail-
ure by parliamentary tactics, the Act barely survived. Accord-
ingly, the usual complement of committee reports and floor state-
ments which aid in the interpretation of acts (particularly ones as
complex as this) did not accompany the Act. Of the two subcom-
mittees that considered Gorge bills, only one passed out a bill. Of
the three authorized committees, only one approved a complete
bill. No committee issued reports. Floor statements, moreover,
were usually limited to the venting of ideological diatribes rather
than rational discussion. This also characterized the six congres-
sional hearings, which offered little of interpretive value.

President Reagan ultimately signed H.R. 5705 because of its
“far-reaching support” in Oregon and Washington, despite his re-
maining “strongly opposed to Federal regulation of private land

592. The greenline park concept originated in Britain after World War Il as a
method to protect the countryside from industrial and dense residential develop-
ment, Greenline parks occupy a niche between full national park or recreation
area protection (which require large scale acquisition and direct management by
the National Park Service or U.S. Forest Service), and zoning by local
governments.

Protection as a greenline park offers one significant advantage over more
traditional approaches such as national parks and national recreation areas: gov-
ernmental cost, since to a large degree regulation replaces land acquisition. Regu-
lation is frequently implemented by a management commission. Greenline parks
rely heavily upon relatively recent tools such as transfer of development rights,
purchase of scenic easements, even the creation of private land trusts, in addition
to common devices such as fee simple acquisition and zoning.

Perhaps the best example of a greenline park in the United States is the one
million acre Pinelands National Reserve created in southern New Jersey by Con-
gress in 1978. 18 U.S.C. § 471i (1982). The Pinelands is managed by a fifteen-
member commission (one member appointed by the Secretary of Interior, one
member from each of the Reserve’s seven counties appointed by the counties’ gov-
erning bodies, and seven members appointed by the Governor). Id. § 471i(d). See
generally NATIONAL PARKS AND CONSERVATION Ass’N, GREENLINE PARKS: LAND

_CoONSERVATION TRENDS FOR THE EIGHTIES AND BEYOND (1983).
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use.’’"®8

The best legislative history of the Gorge Act derives from an
analysis of the Act’s previous bills in the 97th, 98th, and 99th
Congresses, and the modifications made to those bills. An exami-
nation of the precedents the Act relied upon or avoided (such as
the Lake Tahoe Bi-state Compact) also provides insight. Such an
examination, moreover, provides an indication of how successful
the Act will be in achieving its purposes.

A host of critical elements must favorably coalesce if the
Scenic Area will accomplish its objective of protecting the Gorge’s
natural and scenic resources. One critical factor is the composi-
tion of the regional commission that has direct management au-
thority over forty-five percent of the Area. In large measure, the
Lake Tahoe Bi-state Compact failed because of the TRPA’s un-
willingness to exercise its discretion to protect Lake Tahoe’s mag-
nificent resources. The Gorge Act sought to avoid this problem by
ensuring that local county appointees were not a majority, and
that elected and appointed officials, who are responsible for their
own, separate constituencies, would not serve on the Commission.

While it is too early to judge how successful the approach
taken by the Gorge Act will be, the Act is considerably less reliant
than the Lake Tahoe Compact on the whims of individual com-
missioners. Standards for development—such as a forty acre min-
imum lot size for the Scenic Area’s most significant lands,*® and
a requirement throughout the Area that new residential develop-
ment not “adversely affect” the Gorge’s scenic, natural, cultural,
and recreational values®®*—ensure a minimum level of protection.
Provisions that remove any Commission discretion regarding re-
dressing violations of the Act, and provisions that provide citizen
recourse to enforce the Act certainly enhance resource protection.

A recent poll conducted for the President’s Commission on
American Outdoors found that eighty-one percent of adult Amer-
icans “strongly agree” that governmental action is needed to pre-
serve natural areas for use by future generations.*®® Few areas of
national park quality remain in the continental United States,

593. President’s Statement, supra note 314.

594. 16 U.S.C.A. §§ 544d(d)(5), (j)(4) (West Supp. 1987).
595. Id. § 544d(d)(8) (West Supp. 1987).

596. 6 AM. Outpoors 1 (May 1986), at 1.
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however, and competition for land acquisition money is intense.

The “bold and innovative”®® Columbia River Gorge National
Scenic Area Act, which emphasizes regulation yet encourages ac-
quisition, may well be a significant contribution to the movement
to preserve valuable but complex areas for future generations.

597. 132 Conc. Rec. S15,637 (daily ed. Oct. 8, 1986) (statement of Sen.
Hatfield).
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